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STATEMENT OF THE CASE
Nature of the Case
Erik Ohlson pied guilty to first degree murder and voluntary manslaughter and was
sentenced to concurrent terms of life, with 25 years fixed, and 15 years fixed. Mr. Ohlson asserts
the district court abused its discretion by failing to redline impertinent and prejudicial
information from the Presentence Investigation Report after ruling it would do so, and by
imposing an excessive sentence, in light of the mitigating factors that exist in this case.

Statement of the Facts and Course of Proceedings
Erik Ohlson and Jennifer Nalley met through a mutual friend in February of 2016, and
immediately began "an intense romantic relationship." (R., pp.1359-60.) Each nearing their 40s,
the couple decided to have a baby. (R., pp.409, 1359-60; PSI, pp.I.) Their relationship soured,
however, after Ms. Nalley became pregnant, and the two began sending each other volatile and
demeaning text messages. (R., p.1360; PSI, pp.4-6.) On the night of July 4, 2016, Mr. Ohlson,
who had a long history of alcoholism but no history of violence, drove approximately three hours
from his home in Jackson, Wyoming, to Ms. Nalley's residence in Teton County, Idaho, where
he shot her eight times, killing Ms. Nalley and their unborn child. (PSI, pp.3-6, 9-10, 21-22, 2627.) Mr. Ohlson then tried to take his own life by driving his truck into a power pole, snapping
the pole at the base. (PSI, p.3.) Unaware of Ms. Nalley's death at that point, officers responded
to the crash and arrested Mr. Ohlson for driving under the influence - his blood-alcohol content
measured at .276/.241/.243. (PSI, p.3.) Later that day, officers began investigating Mr. Ohlson's
connection to Ms. Nalley's murder. (PSI, pp.3-6.)
The State filed an information charging Mr. Ohlson with two counts of first-degree
murder, burglary, and driving under the influence with an excessive alcohol concentration, and

1

the State indicated that it intended to seek the death penalty. 1 (R., pp.755-59.) Pursuant to an
agreement with the State, Mr. Ohlson pled guilty to amended charges of first-degree murder and
voluntary manslaughter, and was free to argue for no less than a life term, with ten years fixed; in
exchange, the State dismissed its notice of intent to seek death and the remaining charges, and
was free to argue for up to a fixed-life sentence. (R., pp.1223-31; Tr., p.5, L.4-p.27, L.8.)
Prior to sentencing, at Mr. Ohlson's request, the district court agreed to "redline" or
remove certain items from the Presentence Investigation Report, including letters from nonvictim friends of Ms. Nalley, 2 a gratuitous comment from the Presentence Investigation Report's
author stating that, "anything less than continued incarceration would be unconscionable," and
an Idaho Code § 19-2524 standard mental health assessment. 3

(R., pp.1349-57, 1381-86;

Tr., p.164, Ls.3-20; p.166, L.8 - p.167, L.9; p.183, Ls.6-12.)

However, these letters, the

comment from the PSI writer, and the LC. § 19-2524 evaluation, were not actually removed from
the PSI. (PSI, pp.30, 43-56, 183-93.)
During the sentencing hearing, the State asked the district court to impose a total sentence
of life, with 40 years fixed (Tr., p.363, L.18 - p.364, L.8), while Mr. Ohlson asked the court to
impose a life sentence, with ten years fixed (Tr., p.346, Ls.12-17). The district court sentenced
Mr. Ohlson to life, with 25 years fixed, for the murder conviction, and a concurrent 15-year fixed

1

The Register of Actions indicates that the State filed a Notice of Intent to Seek the Death
Penalty on August 17, 2016. (R., p.8.) However, that notice is not included in the Clerk's
Record.
2
The court allowed the State to submit these letters as exhibits, separate from the PSI.
(Tr., p.164, Ls.3-20.)
3
The State stipulated to removing the 19-2524 mental health assessment from the PSI.
(Tr., p.182, Ls.8-20.)
2

term for the voluntary manslaughter conviction. (R., pp.1407-09; Tr., p.379, L.24 - p.380, L.9.)
Mr. Ohlson filed a timely Notice of Appeal. (R., pp.1414-16.)4

4

Mr. Ohlson also filed a timely Idaho Criminal Rule 35 ("Rule 35") motion seeking a reduction
of his sentence, which was denied by the district court. (R., pp.1410-11; R. Supp., pp.64-67.)
Because Mr. Ohlson did not support his Rule 35 motion with any new or additional mitigating
information, he does not assert denial of that motion as an issue in this appeal. See State v.
Huffman, 144 Idaho 201 (2007).
3

ISSUES
I.

Did the district court abuse its discretion by failing to redline portions of the Presentence
Investigation Report that it found should be excised?

II.

Did the district court abuse its discretion by imposing an excessive sentence upon Mr.
Ohlson, in light of the mitigating factors that exist in this case?

4

ARGUMENT
I.

The District Court Abused Its Discretion By Failing To Redline Portions Of The Presentence
Investigation Report That It Found Should Be Excised
A.

Introduction
The district court correctly found that the non-victim impact letters, the gratuitous

statement from the PSI writer, and the LC. § 19-2524 evaluation all should have been excised
from the PSI. (R., pp.1349-57, 1381-86; Tr., p.164, Ls.3-20; p.166, L.8 - p.167, L.9; p.183,
Ls.6-12.)

However, these items were not actually removed.

(PSI, pp.30, 43-56, 183-93.)

Mr. Ohlson asserts that the district court abused its discretion by failing to carry out its decision
to excise these documents from the PSI.
"A district court's denial of a motion to strike or delete portions of a PSI is reviewed on
appeal for an abuse of discretion." State v. Molen, 148 Idaho 950, 961 (Ct. App. 2010). A
district court abuses its discretion when it: (1) fails to recognize the issue as one of discretion;
(2) acts beyond the outer bounds of its discretion; (3) acts inconsistently with the applicable legal
standards, or (4) reaches its decision without exercising reason. Lunneborg v. My Fun Life, 163
Idaho 856, 863-64 (2018).
The reason that erroneous information needs to be stricken from the PSI is that "the use
of a PSI does not end with the defendant's sentencing. The report goes to the Department of
Correction[] and may be considered by the Commission of Pardons and Parole in evaluating the
defendant's suitability for parole. In addition, if the defendant reoffends, any prior PSI is usually
presented to the sentencing court with an updated report from the presentence investigator."
State v. Rodriguez, 132 Idaho 261, 262 n.1 (Ct. App. 1998). Moreover, "the timeframe for
alterations of the report is explicitly tied to the sentencing hearing; it is at the sentencing

5

hearing-and not beyond-that the defendant is given the opportunity to object to its contents."
State v. Person, 145 Idaho 293, 296 (Ct. App. 2007). That means "a district court's authority to

change the contents of a PSI ceases once a judgment of conviction and sentence are issued." Id.
Therefore, this one and only opportunity to correct the PSI needs to be employed, since "a PSI
follows a defendant indefinitely, and information inappropriately included therein may prejudice
the defendant even if the initial sentencing court disregarded such information." Rodriguez, 132
Idaho at 262 n.1.
In Molen, the Court of Appeals addressed a similar situation to this one and held that,
while the district court correctly refused to consider the unreliable information, it still committed
reversible error by not striking that information from the PSI.

Molen, 148 Idaho at 961.

Therefore, the court remanded the case so the district court could strike unreliable information
from the PSI and "send a corrected copy to the Department of Correction." Id. at 962; see also
State v. Mauro, 121 Idaho 178, 183 (1991) (remanding the case so that a corrected PSI could be

obtained). This rule does not mean that the district court is required to redline every point which
a defendant challenges. See, e.g., State v. Carey, 152 Idaho 720, 722 (Ct. App. 2012). It does,
however, mean that, "where the trial court was rejecting information in the PSI as unfounded or
unreliable, it is insufficient to simply disregard the information at sentencing and, instead, the
court should also redline it from the PSI so that this information could not prejudice the
defendant in the future." Id.
Therefore, as in Molen and Mauro, this case should be remanded so that these items can
be excised from Mr. Ohlson's PSI.

6

II.
The District Court Abused Its Discretion By Imposing An Excessive Sentence Upon Mr. Ohlson,
In Light Of The Mitigating Factors That Exist In This Case
Mr. Ohlson asserts that his life sentence, with 25 years fixed, entered upon his murder
conviction, and his concurrent 15-year fixed sentence, entered upon his voluntary manslaughter
conviction, are excessive.
Where the sentence imposed by the district court is within statutory limits, "the appellant
bears the burden of demonstrating that it is a clear abuse of discretion." State v. Miller, 151
Idaho 828, 834 (2011) (quoting State v. Windom, 150 Idaho 873, 875 (2011)).

This Court

reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160 Idaho 1, 8 (2016).
This Court considers whether the trial court: "(1) correctly perceived the issue as one of
discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with the legal
standards applicable to the specific choices available to it; and (4) reached its decision by an
exercise ofreason." Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). "When a trial court
exercises its discretion in sentencing, 'the most fundamental requirement is reasonableness."'
Miller, 151 Idaho at 834 (quoting State v. Hooper, 119 Idaho 606, 608 (1991)). "A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation or retribution." Id. (citation
omitted).
The deaths of Ms. Nalley and her unborn child are tragic and devastating. The thought
that those deaths occurred at the hands of Erik Ohlson is almost unfathomable to the people who
know him best. Mr. Ohlson's mother, Virginia Ohlson, wrote a letter in support, describing her
son as a happy child who overcame some struggles in school to earn a GED and eventually a
certificate in turf management from the University of Massachusetts, and who made a living

7

working at ski resorts and golf courses. (PSI, pp.57-58.) She stated that Mr. Ohlson was "happy
at the prospect of becoming a father." (PSI, p.58.) She described Mr. Ohlson as being a kind
and gentle person, and while she recognized the need for punishment, Ms. Ohlson believed that
society did not need to be protected from Mr. Ohlson until he became an old man. (PSI, p.58.)
Mr. Ohlson's sister, Kristin Ohlson, wrote a letter stating that she and her brother became
close friends as adults, sharing a community of friends "by choice rather than obligation." (PSI,
pp.59-61.) Ms. Ohlson stated, "I would, right now, trust Erik with everything that I have - my
home, my bank account, my dog, with everyone that I know and I love," and she stated that she
would support Mr. Ohlson whenever he is released from prison. (PSI, pp.60-61.) Letters in
support of Mr. Ohlson were also submitted by his uncles, David Johnson, Matthew Ohlson, Mark
Ohlson, and his friends Sherri Alder, Karen Palosky, Wendy Laurenza, Sean Griffin, Shane
Emigh, and Kelly Leet. (PSI., pp.62-66, 73-77.) These letters paint Mr. Ohlson as a man with a
big heart, who was reliable and always willing to lend a hand, and their authors expressed a
willingness to support Mr. Ohlson in the future. (Id.)
The most insightful letter in support came from Erin Landry, who Mr. Ohlson would
describe as "the little sister he never wanted but was lucky to have."

(PSI, pp.67-72.)

Ms. Landry was friends with both Mr. Ohlson and Ms. Nalley. (Id.) She described Mr. Ohlson
as the friend who would "get up in the middle of the night to come pick me up if I'd had too
much to drink of if my car broke down," and "a friend with a heart of gold to many others." (Id.)
Ms. Landry stated that her "heart was full," when she found out that her two friends were going
to have a baby and get married. (Id.) Unfortunately, Ms. Landry watched as Ms. Nalley, who
had struggled with her own addiction, started cutting Mr. Ohlson out of her and their unborn
child's life. (Id.) She described Ms. Nalley as pulling Mr. Ohlson's "sanity apart piece by
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piece," and Mr. Ohlson as being terrified at the prospect of not knowing his child and getting
"lost into the madness." (Id.) But even though Mr. Ohlson had sent her a text message stating
that he was going to kill Ms. Nalley, Ms. Landry never believed he would actually do it because
it was so out of character for him. (Id.) Ms. Landry ended her letter in support as follows:
Erik has done something terrible. This whole scene was terrible. It's never going
to have a perfect ending, but it can have a silver lining. There are people on the
outside of the prison that want to bring Erik back into their lives and have him sit
at the dinner table with them. People want to play golf with him and hear his
laughter. He does deserve to put some time in for what he has done, but not a
lifetime. He is of the character that if released, I'm sure he will never want to
touch a gun or a bottle of whisky ever again. He is a perfect example of man the
system can help rehabilitate and tum into a functioning member of society once
again. Please grant him this opportunity to live outside with the restricted
freedom he will have. Please show some mercy in kindness.
(Id.) In short, the people who know Mr. Ohlson best, know that these crimes are completely out

of character.
Mr. Ohlson's criminal record is limited to two infractions, one when he was 18 or 19 and
was with a large group of kids in a state forest after sunset, and the other when he was in his mid20s and he was charged with driving under the influence, and received a fine and a suspended
driver's license.

(PSI, pp.9-10.) Additionally, officers contacted two or Mr. Ohlson's prior

girlfriends, presumably to determine whether he had a history of violence in his domestic
relationships. (PSI, pp.21-23.) Both of these women told the officers that Mr. Ohlson was never
violent, and they never feared for their safety. (Id.)
Although Mr. Ohlson has experimented with some illegal drugs in the past, his most
daunting life-challenge appears to have been alcohol. (PSI, pp.26-27.) His first exposure to
alcohol was at

and by the time he was

, Mr. Ohlson started binge drinking on a

regular basis. (Id.) He was a heavy drinker throughout his adult life, but his break-up with
Ms. Nalley made things worse and he began "drinking a minimum of a fifth of whiskey daily
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along with beer." (PSI, p.27.) When he was arrested, he was prescribed benzodiazepine to assist
him with alcohol withdrawal symptoms. (PSI, p.27.) The day that he killed Ms. Nalley and their
unborn child, Mr. Ohlson "consumed 'a fifth and a half of whiskey,' along with an unknown
number of beers." (PSI, p.27.) Mr. Ohlson recognizes that his alcohol use was a major issue
leading to his incarceration. (PSI, p.28.)
Mr. Ohlson is very remorseful for his actions.

He participated in a violence risk

assessment with Dr. John Landers, who noted that Mr. Ohlson, "acknowledges that his actions in
killing Jennifer Nalley were unjustified and states clearly that he cannot make the wrongs and
injustices of his behavior right while at the same time expressing a desire to do what he can in
this regard. He expresses empathy for the pain he has brought to Jennifer's family and friends as
well as his own." 5 (PSI, p.34.) Mr. Ohlson expressed his remorse during the sentencing hearing,
stating,
You know, what I - what I know now and what I struggle to deal with is
that I've done something I can't take back. And as horrible as that makes me feel,
it's insignificant to the pain and heartbreak that I have caused Jennifer's friends
and family. And saying that I'm sorry will never be enough. There's never going
to be anything that I say or do or - you know, there's no amount of remorse or
regret that I can show that I - that I am truly sorry for what I've done.
And I'm ashamed of myself, and I am ashamed of my actions, and I'm
sorry that they've hurt and affected so many people.
(Tr., p.366, L.16-p.367, L.2.)
Idaho Courts have long recognized that when making sentencing decisions, courts must
weigh "the nature of the offense, the character of the offender and the protection of the public

5

While Dr. Landers assessed Mr. Ohlson's risk to the public would be high at the time of the
evaluation, he also noted that Mr. Ohlson is capable of rehabilitating and mitigating that risk to
the public by availing himself of treatment programs while in prison, and choosing to take a prosocial path. (PSI, p.36.)

interest." State v. McIntosh, 160 Idaho 1, 8 (2016). In his letter in support, Mr. Ohlson's uncle,
Mark Ohlson, expressed this sentiment another way:
There are bad people who do bad things, and once discovered are revealed with a
long history of bad intent. And they are likely to continue a bad fife. This is not
Erik. There are good people who do bad things, and once they are discovered
there will be some trail of what led them to that situation. They are not likely to
repeat. That is Erik. We imprison people who do bad things as punishment, but
we keep people in prison who are likely to continue doing bad things as
protection.
(PSI, p.64.) Mr. Ohlson is a good person who did a terrible thing that is certainly deserving of
punishment. But in light of the mitigating factors that exist in this case, including the support he
receives from family and friends, his lack of a criminal history, the role alcohol played in his
crime, and his remorse for his conduct, Mr. Ohlson asserts the district court imposed an
excessively harsh sentence. See, e.g., State v. Shideler, 103 Idaho 593 (1982); State v. Osborn,
102 Idaho 405 (1981); State v. Hoskins, 131 Idaho 670 (1998); State v. Alberts, 121 Idaho 204
(Ct. App. 1991). Considering the goals of criminal punishment, and weighing the nature of his
crime, his character, and the protection of the public's interest, Mr. Ohlson asserts the district
court should have instead sentenced him to a term of life, with ten years fixed.

11

CONCLUSION
Mr. Ohlson respectfully requests that this Court order the district court to remove those
portions of the Presentence Investigation Report that the court agreed should be excised, and
provide that amended PSI to the Department of Correction. He further requests that this Court
reduce his total sentence to a unified life term, with ten years fixed, or for whatever other relief
this Court deems appropriate.
DATED this 11 th day of August, 2020.

/s/ Jason C. Pinder
JASON C. PINTLER
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11 th day of August, 2020, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

JCP/eas
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